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INTRODUCTION

Contracting Fundamentals

Rule #1

Rule #2

There is no such thing
as a standard contract.

Rule #3

Most contracts are
initially written to
favor one party over
the other.

Contracts can be
modified.

Rule #4
To level the playing
field, certain
provisions can be
included, excluded or
modified.

These 4 rules apply to the typical construction subcontract and this e-book illustrates
how you should approach the most critical articles depending on whether you’re the

General
Contractor

or

The
Subcontractor

“This e-book is for informational purposes only and is not necessarily representative of the
current state of the law. It may not be applicable to the facts of your specific situation and is not
intended as legal advice. You are encouraged to consult an attorney before taking any action.

Alexander Barthet, 2013©
www.barthet.com
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Good Contract Practices
Sometimes memories can be hazy, especially when a dispute arises. So as
to reduce the chances of convenient recollection your agreement should
be memorialized on paper. Agreements need not be pages upon pages,
but they definitely should not be left to a handshake. Having taken time to
get the agreement in writing, avoid handwritten notes or changes. If you
need to modify something, convert the changes to a typed addendum
to the agreement. Number all the pages, preferably with a
numbering system that lists the total number of pages (such
as “Page 4 or 5”). This will minimize the argument that the
agreement includes or does not include certain pages. Along
the same lines, multi-page agreements should ideally be initialed
by all parties on each page. This reduces any debate on whether a certain page is or is not part of the original
agreement. This is particularly true for addendums and exhibits.

Finally, when the person signing is acting for an entity, such as a corporation, verify that the party signing the
agreement is in fact authorized to do so. A simple way to do this is verify with the Secretary of State that the
signatory is an officer of the corporation, preferably the president or vice president, or a member of a limited
liability company. The Florida Secretary of State maintains this information publicly at www.SunBiz.org. If the
person signing the agreement is not listed on the Secretary of State’s records, you should question that person’s
ability to bind the company. As a side note, this is also true for any documents that are signed throughout the
course of construction, including partial and final releases.

Alexander Barthet, 2013©
www.barthet.com
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ARTICLE 1: THE PREAMBLE

With the basics out of the way, let’s discuss the Subcontract specifically.
A preamble is usually a short introduction defining many of the
Subcontract’s key variables, including:
The job number;
The effective date of the Subcontract;
The Contractor’s full company name and address;
The Subcontractor’s full company name and address;
The name and address of the Owner;
The name and address of the architect/engineer;
The name and address of the project;
A brief description of the Subcontractor’s work;
The Subcontract price;
The monthly billing date;
The retained percentage; and
Whether or not the Subcontractor is required to furnish a bond.
You will find it useful to place all of this information on the first page of the Subcontract so that
it is readily available. Moreover, by defining each variable, you can then simply refer to that
defined term (in capital letters) throughout the agreement. This greatly simplifies the drafting
process.

Alexander Barthet, 2013©
www.barthet.com
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ARTICLE 2: THE CONTRACT DOCUMENTS
Your Subcontract is not limited to its four corners but references many other
documents. The most common incorporated document in a Subcontract is
the prime contract (i.e. “the Contract between the Owner and Contractor
for the Project”) as well as all of its referenced and incorporated
documents. Additionally, many Subcontracts incorporate all of the plans
and specifications by the design professional (i.e. “the drawings, plans and
specifications by the Architect for the Project, as amended”). All of these
documents are defined in the Subcontract as the Contract Documents.
The reason that these and other documents are incorporated is to pass on
the obligations stated within those documents directly to the Subcontractor.
Said another way, the Contractor wants to have its Subcontractor obligated
to it to the same extent that it is bound to the Owner. Incorporating
documents by reference is one way of doing that.
The Subcontractor can level the playing field by adding language that “any
inconsistency in provisions shall be governed by the principle that it - the
Subcontractor- shall be treated no differently by the Contractor as the
Contractor is treated by the Owner on the same or related issues.”
It is also important that each of the incorporated documents is available
for everyone to review. A Subcontractor might also add that “as to
any discrepancy between the Subcontract Agreement and the Contract
Documents, the Subcontract will control.”
Alexander Barthet, 2013©
www.barthet.com
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ARTICLE 3: THE WORK DEFINED
It is critical to delineate the scope of the Subcontractor’s work. From the Contractor’s perspective,
the definition can be very broad in order to bind the Subcontractor to the
greatest scope possible. This becomes important if there
is a dispute as to whether or not a particular item is base
contract work or an extra or change order work. The
Subcontractor, on the other hand, will want to limit the
scope to exactly what it is doing.
A common description of the scope of work by
the Contractor usually includes reference to “the
furnishing and performance of any and all labor
and materials by the Subcontractor which is
within the scope of the Contract Documents
or which can be reasonably inferred from the
general scope of the Contract Documents.”
The last portion of this sentence is critical as
it places upon the Subcontractor a heightened
obligation to perform work that may not be
specifically articulated in the documents, but
which would be reasonably inferred from those
documents.
On the other hand, the Subcontractor may limit this definition by adding that “only those items specifically listed within its proposed scope of work shall be included in the Work.”

Alexander Barthet, 2013©
www.barthet.com
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Certain scope of work issues are such common subjects of dispute and should be listed with particularity.
These include, but are not limited to:
•

Sealing pipe penetrations;

•

Fire safing/stopping;

•

Temporary facilities such as temporary
electric, water, or other utilities;

•

Onsite storage;

•

Parking;

•

Hoisting of men or materials;

•

Cleanup and trash removal;

•

Lighting;

•

Security of tools or materials, stored or
installed; and

•

Patching and painting to correct the work.

Alexander Barthet, 2013©
www.barthet.com
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A correspondingly important provision is one that deals with possible inconsistencies in the Contract
Documents. It reads “in the event that portions of the Contract Documents are inconsistent, the
provision imposing the most stringent standard (e.g. the highest quality, the greatest quantity)
shall control.” As above, such a provision places the risk upon the Subcontractor to the extent that
additional work is needed due to issues with the Contract Documents.
And again, the Subcontractor may limit its exposure by making it clear that it is only responsible for
its scope of work - that Subcontractor “is not responsible for missing or conflicting information or for
the constructability, performance or use of the project.”
Most Subcontracts will require the Subcontractor to verify in writing that he or she has inspected the
site and is capable of performing its work. A common sentence to this effect reads “Subcontractor
represents and agrees that it has examined and understands the Contract Documents including the
schedule, has investigated the nature and condition of the Project site and locality, has familiarized
itself with the conditions affecting the difficulty of the work, and has entered into this Subcontract
based upon its own examination, investigation and evaluation and not in reliance upon representations or information from Contractor.” A statement such as this will affirmatively obligate the Subcontractor to all aspects not only of the project but also the schedule, and minimize complaints that
the Subcontractor was unaware or surprised by the occurrence of, for example, excessive rain or subsurface conditions.
That said, the Subcontractor will want to “disclaim responsibility for conditions which are hidden or
otherwise not reasonably discoverable by Subcontractor.”

Alexander Barthet, 2013©
www.barthet.com
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ARTICLE 4: PERFORMANCE OF THE WORK
While the Contractor may have general oversight of the Project, he also expects that his Subcontractor will manage and coordinate his men and materials within the scope of the ongoing project.
A provision similar to the following is usually inserted: “Neither Architect,
Owner nor Contractor shall be responsible for construction means, methods, techniques, sequences or procedures of Subcontractor, or the acts or
omissions of Subcontractor, or the failure of Subcontractor to carry out
the Work in accordance with the Contract Documents.”
Second, with respect to where the Subcontractor’s work meets
the work of other trades, the Contractor will remind the Subcontractor of its duty to coordinate.
A provision similar to the following is common:
“The Subcontractor shall coordinate its Work and
cooperate with the Contractor and other trades
whose work might be affected by or interfere with
Subcontractor’s Work. In furtherance thereof, Subcontractor shall participate in the preparation of coordination
efforts and drawings as required by the Contractor.”
A Subcontractor can push back by including the following
language: “Subcontractor’s sole obligation is to perform the Work
actually depicted and described in the plans and specifications
specifically related to its scope of work and work agreed to by
Subcontractor.”
Alexander Barthet, 2013©
www.barthet.com
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ARTICLE 5: THE SUBCONTRACT PRICE
While the actual price may be listed on the first page, most subcontracts
state that “the Subcontract Price shall be paid in exchange for the exacting performance and timely completion of the Work and the performance of any and all duties and obligations set forth in the Subcontract and the Contract Documents.” This makes clear that payment
shall only be made upon full compliance with the Contract Documents.
Even if the Subcontract is a lump sum Contract, one should include an exhibit to the Subcontract which sets forth the agreed
unit costs for the most common materials and labor being provided. Also it should be clear that any materials or labor not
listed shall be billed at actual cost plus an agreed percentage for
overhead and profit. Stating the unit costs is critical as it minimizes surprises when it comes to the cost of extra work. Additionally, it takes much of the guesswork out of change orders
as the only issue to determine is the quantity of the material or
labor. Once determined, the cost of the change is the result of a
simple mathematical calculation.
Relatedly, a provision such as “the Subcontract Price and all unit
prices shall be deemed to include any and all taxes, insurance and bond premiums, storage, delivery,
transportation, and overhead and profit” should give all parties comfort that the prices listed are not
subject to further increase. Such certainty will allow for better control of the costs on the job.

Alexander Barthet, 2013©
www.barthet.com
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ARTICLE 6: PAYMENT
If it is expected that the prime Contract will adhere to AIA payment applications,
then parties will likely be able to follow the same procedure in the Subcontract.
Specify this in the Subcontract. On larger projects, it is useful to use an agreed
form for the schedule of values so that the breakdown of the work is mutually
agreeable. This will also minimize frontloading by either party.
Understand that pay-when-paid provisions have become quite common in Subcontracts. A pay-when-paid provision states, simply, that a Contractor has no
obligation to pay a Subcontractor until it receives payment from the owner.
Such a provision can effectively shift the risk of owner non-payment to the
Subcontractor. There have been a number of court decisions on this topic. In
short, the law requires that a pay-when-paid provision be unambiguous by
including, for example, a statement that “payment from the Owner is a condition precedent to payment to the Subcontractor.” This magic language is of
critical importance as seemingly similar phrases have been held invalid by
courts of law.
Of course, a Subcontractor will want to modify any pay-when-paid provision by adding that it “shall be interpreted as creating a reasonable time
frame when payment is to be made and shall not diminish Subcontractor’s lien or bond rights.”

Alexander Barthet, 2013©
www.barthet.com
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Final payment is usually addressed as follows by the Contractor: “Payment shall be made within thirty days of
final completion of the construction project, written acceptance of the same by the Owner and design professional, tender of all manuals and warranty certificates, final releases and releases of lien from all Subcontractors
and suppliers, and as a condition precedent, receipt of final payment from the Owner.” If there are other conditions one wishes to place on payment, those should be added to this provision. Note that these conditions
should be altered, as appropriate, when referring to progress payments, and of course, the Subcontractor will
want to continue to modify any pay-when-paid provisions scattered throughout the agreement.
Just as important as the language in the Subcontract is the language in the prime contract, especially if the
prime contract is incorporated into the Subcontract. If the prime contract requires the Contractor to provide
proof of payment to the Owner before the Contractor is entitled to payment, courts of law may invalidate the
Subcontract pay-when-paid provision. So we are clear, most sophisticated owners require proof of payment to
all suppliers and Subcontractors, at a minimum, before final payment is made to the Contractor.
The reason such a provision in the prime contract could invalidate the Subcontract pay-when-paid is that it creates a stalemate between the Owner, Contractor and Subcontractor as to who will pay first. The Owner will
not pay until the Contractor pays the Subcontractors, but the Contractor won’t pay the Subcontractors until the
Owner pays the Contractor. It is deadlock. For policy reasons alone, the Florida Supreme Court has ruled that
in such a situation, the Subcontractor wins and the Contractor loses. Said another way, even if the Subcontract
contains a valid pay-when-paid provision, the Contractor will have to pay its Subcontractors before the Owner
pays the Contractor when the prime contract contains such language.
The question, of course, is how to avoid such a result. Unfortunately, there is no tested method to circumvent
this situation. However, here are a few practical, but not necessarily legally tested suggestions. First, one could
avoid incorporating the prime contract in the Subcontract. This move is fraught with its own perils such as the
possibility that without referring to the prime contract, one may not fully define the scope of work, which the
Contractor may correspondingly owe to the Owner.

Alexander Barthet, 2013©
www.barthet.com
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Second, when incorporating the prime contract, one may wish to include a statement that excludes the prime
contract’s payment provisions. One could also state that as to payment, the terms of the Subcontract govern
over the prime contract. It all depends on what one wishes to accomplish, and clearly whether one is a Contractor or a Subcontractor.
Other material provisions which should be in the payment provision of any Subcontract include the requirement of providing releases. It is generally agreed in advance that the Subcontractor execute an agreed form
of release in exchange for each payment. It is critical that the form of the release be attached to the Subcontract as an exhibit. There are two reasons this is important. First, under the law, unless specifically agreed to
otherwise, the only form of release a Subcontractor is obligated to sign is the simple form found in the lien
statute. Second, if a broad form release is used, it can effectively result in the release of any and all claims,
not just lien claims, in a given month. Many a Subcontractor has been unable to pursue claims for delay and
unexecuted change orders by accepting a progress payment and unwittingly tendering a general release.
Some Contractors have been known to include a catchall statement such as the following to gain leverage
over a Subcontractor in the event of a dispute: “Contractor reserves the right to withhold, without notice, as
an additional reserve and without limiting its other rights and remedies, an amount sufficient: (i) to defend,
satisfy and discharge any asserted claim that Subcontractor (or anyone providing any Work hereunder) has
failed to make payment for labor, services, materials, equipment, taxes, or other items or obligations furnished or incurred in connection with the Work or has caused damage to the Work or to any other work on
the Project; (ii) to complete the Work if it appears that funds remaining to be paid under the Subcontract,
including retainage and exclusive of back charges, are insufficient to complete the Work; (iii) to reimburse
Contractor for any back charges incurred as a result of any act or omission by Subcontractor hereunder; (iv) to
protect Contractor from the possible consequences of any other breach or default by Subcontractor hereunder; or (v) to secure Contractor with respect to any breach by Subcontractor or its affiliates, parent company
and subsidiaries under any other agreement with Contractor with any default on any agreement with Contractor being considered a breach of all agreements with Contractor.”

Alexander Barthet, 2013©
www.barthet.com
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The last phrase in the previous catchall statement is known as a “cross-default” provision. An illustration may be the best way to explain how this provision is designed to work. Let’s assume you hire
ABC Electric as the electrician on projects A, B and C. Let’s also assume that you had ABC Electric sign
three separate agreements, all containing a cross-default provision. Then, if ABC Electric breaches
the Contract on project B (let’s say it is the cause of the project’s delay), then ABC Electric will be in
breach on projects A and C. Under this provision, one may also have the ability to backcharge ABC
Electric on projects A and C for the damage caused on project B.
Subcontractors can push back on these payment restrictions. One way would be by the inclusion of
the following language: “Notwithstanding anything to the contrary, it is agreed that before Contractor may withhold payments otherwise due to
Subcontractor, or make payments chargeable to
Subcontractor, Subcontractor shall receive written notice of such intended action
specifying in detail Subcontractor’s
unsatisfactory performance or
pending obligations, and providing a reasonable opportunity
for Subcontractor to cure
such issue which Subcontractor must fail to reasonably and timely address.”

Alexander Barthet, 2013©
www.barthet.com
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ARTICLE 7: TIME
Completing a construction project within its originally scheduled completion date
is the goal of every good Contractor. However, planning for the possibility that
completion may be delayed is the mark of a successful Contractor. There is no
reason one can’t use a Subcontract to minimize the risk of construction delays.
First and foremost, it is critical to include a schedule or, at a minimum, a commencement and completion date in the Subcontract
which coincides with the start and finish dates in the prime contract. If
one uses a schedule, it should be a critical path schedule and attached
as an exhibit to the Subcontract. Notwithstanding, on larger projects, it is
common to also require Subcontractors to provide periodic updated manpower, material delivery and schedule information so that the Contractor can
update the master schedule accordingly.
It also goes without saying that a Contractor will want to hold his Subcontractor to the same schedule and project completion requirements as he
may owe to his Owner. One way this is done is by including the following
sentence: “Time is of the essence and Subcontractor shall be liable for all indirect, direct, actual, consequential, special, and liquidated damages arising out of Subcontractor’s breach of this Subcontract
and the Contract Documents.” The Subcontractor can counter that he “shall not be held liable or penalized for any delays or liquidated damages unless such are solely and directly attributable to Subcontractor’s actions.”

Alexander Barthet, 2013©
www.barthet.com
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Most Subcontracts state in no uncertain terms that the Subcontract price will not be adjusted due to
changes in the project’s schedule, generally, and the pace of the work, specifically. Subcontractors
will resist, asking that “any suspension, acceleration, delay or change in the sequence of Work be
accompanied by additional compensation equal to Subcontractor’s actual labor and material costs plus
agreed on overhead.”
Finally, the Subcontract should recognize that the schedule is going to change and, when it does, define who will bear that risk. The Contractor will want that risk borne by the Subcontractor whenever
possible. To address situations when the Subcontractor is the cause of the delay, a provision such
as the following may be included: “If the progress of the Work or of the Project has been delayed
or impacted by any fault, neglect, act, omission or failure to act by Subcontractor or any of its Subcontractors and/or suppliers, Subcontractor shall accelerate its Work by, without limitation, increasing
its workforce and working overtime, all at Subcontractor’s sole cost and expense, as Contractor shall
deem necessary or desirable at its sole option and discretion to make up for all time lost and to avoid
delay in the completion of the Work or the Project. The failure by Contractor to direct Subcontractor
to engage in such acceleration shall not relieve Subcontractor of the consequences of its delay.” It
will still be the Contractor’s responsibility to direct the work of Subcontractor, including any necessary
acceleration. Such direction should be done in writing and, if possible, reference the Subcontract by
article number.
Of course, a Subcontractor can minimize such a provision by adding the following: “Notwithstanding
anything to the contrary within this Agreement, it is understood and agreed that Subcontractor shall
not be held liable or penalized for any delay which is not solely and directly attributable to Subcontractor.”

Alexander Barthet, 2013©
www.barthet.com
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As to the other trades, the Subcontract should be clear that a Subcontractor’s recourse is against the
trades directly, not the Contractor as the middleman. A sample provision reads: “In the event the Work
is damaged, or should the Work be delayed or interfered with by any other subcontractor or other contractor on the Project, the Subcontractor and each such subcontractor or other contractor shall be directly responsible to the other, each shall look solely to the other for compensation, and Subcontractor
shall not seek compensation or damages from Contractor by reason thereof.”

Alexander Barthet, 2013©
www.barthet.com
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ARTICLE 8: EXTENSIONS OF TIME
If the time for construction needs to be extended, one surely
needs to understand three things. First, there should be timely
notification of the claimed delay and request for extension.
Second, will the claim be limited simply to a time extension, or
also include additional compensation? Finally, if any costs will
be paid, will they be limited to a pro rata share of anything
the Contractor may recover from the Owner?
As to the first issue, the Subcontract should require
the Subcontractor to timely document in writing any claims for additional time. This will allow one to verify and substantiate the claim
(and make necessary adjustments to minimize its impact). The following provision
should suffice: “If Subcontractor claims
to need an extension in the completion
time requirements of this Subcontract, in
whole or in part, Subcontractor shall give
Contractor written notice thereof within seventy-two (72) hours after Subcontractor’s first knowledge of the occurrence of the first condition giving rise to such event. No such request for an extension of time shall be valid unless written notice is
given as required above. After delivering written notice of a perceived cause of delay, Subcontractor
shall proceed to execute the Work, even though the time extension has not been fully agreed upon.”
Alexander Barthet, 2013©
www.barthet.com
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The second component is known as a “no damage for delay” provision. In short, it means that to the
extent that the Subcontractor suffers a schedule impact, its remedy is limited solely to a Contract time
extension, not additional compensation. Generally, such provisions are valid and enforceable, so long
as the party seeking the benefit of the provision (usually the Contractor) is not the cause of the delay.
An example of a no damage for delay clause reads: “Subcontractor expressly agrees not to make, and
hereby waives, any claim for monetary compensation and/or damages, including those resulting from
increased labor or material costs, on account of any delay, obstruction or hindrance for any cause whatsoever, whether or not foreseeable and whether or not anticipated including, but not limited
to, causes that would entitle the Contractor to an extension of
time under the Contract Documents and agrees that
the sole right and remedy therefore shall be an extension of time commensurate with the delay
suffered, so long as Subcontractor provides Contractor the required 72-hour written notice
and said delay was on the critical path.”
A Subcontractor will likely resist this sort
of provision and want something like
the following added in its place: “If any
event beyond Subcontractor’s reasonable
control delays the Work, then Subcontractor shall be entitled to a time extension and additional compensation.”

Alexander Barthet, 2013©
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The final component attempts to tie any recovery that may be obtained from the Owner to the claims
of the Subcontractor. Such a provision could act as a cap on any claim. It may also allow one to control
the prosecution of the claim. For example, it could read: “Notwithstanding anything to the contrary,
and in the sole discretion of the Contractor, in the event the Owner delays the Contractor and the Subcontractor is thereby delayed, the Contractor may submit any and all claims by the Subcontractor for
additional compensation to the Owner provided however that (i) the Subcontractor has timely submitted to the Contractor all notices and claims required by the Contract Documents, with respect to delays
and the Subcontractor shall accept the Contractor’s prosecution of such claims at the Subcontractor’s
expense and the Contractor’s payment to the Subcontractor of any money that the Contractor may
receive from the Owner upon Subcontractor’s claims, in full and complete satisfaction and liquidation
of Contractor’s obligation to Subcontractor, it being understood and
agreed that the Contractor shall not have any other liability or
responsibility to the Subcontractor by reason of Owner caused
delays. The Contractor shall, at all times, retain the right to direct the prosecution of the claims and to decide, in its sole discretion without further liability to the Subcontractor, whether
such claims should be abandoned, settled or litigated,
which decision shall be final and binding on the Subcontractor.”
Again, expect that a Subcontractor will push back,
asking at the very least that any decisions being
made at the sole discretion of the Contractor be
changed to read “despite provisions to the contrary, all requirements and obligations imposed on
Subcontractor shall be reasonable and customary.”

Alexander Barthet, 2013©
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ARTICLE 9: CHANGE ORDERS
Change orders are inevitable. It is therefore critical to plan
for them. In this regard, there are two primary issues to
address. The first is the method of calculating the change
order price. It is no surprise that some have attempted to
make up for losses on a project by inflating
change orders. To prevent this, it is important that a Subcontract contain both a designated fixed overhead and profit percentage, as well as a not to exceed cost. It is
also essential that the Subcontract contain
a unit price schedule for both men and
material (as applicable). The presence of these two provisions should
limit exposure on change orders to
the amount of time actually needed
for the work. And even this can be
controlled by requiring that all changed
work (done on a time and materials basis, versus lump sum) be accounted for separately and
that daily tickets be approved and signed for by a representative of the Contractor.

Alexander Barthet, 2013©
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Second, the obligation to perform change order work should be mandatory, not optional. It would be
problematic, for example, if the electrician could refuse to perform the requested extra work such that a
Contractor is forced to hire a replacement electrician just for the extra work.
These two issues are dealt with in the following sample change order provision: “Contractor reserves the
right to require Subcontractor to make changes in the Work, including additions and deletions without invalidating this Subcontract. Subcontractor, only upon the written directive from Contractor, shall perform
the changed Work as set forth in the Contract Documents. At the request of Contractor, Subcontractor
shall submit a detailed written proposal for any applicable price and time adjustment attributable to the
changed Work. All change orders shall be priced in a manner not to exceed the actual cost of the net
changed Work, less any and all credits and savings, plus 10% for overhead and profit, said amount to be
inclusive of any and all taxes, insurance, bond premiums, expenses, labor, materials, fees, costs, and acceleration, inefficiency, out-of-sequence, impact and delay costs. If the parties are unable to agree upon
such adjustments, Contractor may elect to issue the change order to Subcontractor directing such work
to be performed by Subcontractor and any adjustments to the Subcontract price or time shall be subject
to ultimate determination in accordance with this Subcontract and the Contract Documents and Subcontractor shall, nonetheless, proceed immediately with the changed Work and Subcontractor shall have
work tickets for said changed Work signed daily by Contractor’s project manager. A failure of the Subcontractor to perform this Work shall constitute a material breach of this Agreement, regardless of the
legitimacy of the Subcontractor’s contentions as it is specifically understood and agreed that the progress
of the Subcontract Work may not be delayed by reason of any controversy between the parties. Subcontractor shall keep a detailed account of the direct savings and direct cost due to the changed Work separately from its other accounting records and shall make such records available to Contractor at Contractor’s request. In no event shall Subcontractor proceed with changed Work without a change order issued
pursuant to this article.”
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ARTICLE 10: NOTICES
To avoid any ambiguity as to how notice is to be provided, it is
best that the parties spell out how, where, and to whom notice under the Contract must be provided – the more specific
the better. To accomplish this, a provision such as the following where the name, address and manner of service are designated should suffice. Note that good practice dictates that
notice should be sent to either two individuals (the party and
his/her lawyer) or to one person, but via two methods (such
as fax and first class mail or postal mail and e-mail).
“All notices provided for in this Subcontract shall be in
writing and deemed given if delivered via both first class
postal mail and e-mail to: For Subcontractor: [Attention,
Name, Address, E-mail Address]; For Contractor: [Attention, Name, Address, E-mail Address]. Either party
may, from time to time, by notice to the other as herein
provided, designate a different address and/or representative to which notices to it should be sent. All notices shall
be deemed received the earlier of actual receipt or three
business days from delivery.”

Alexander Barthet, 2013©
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ARTICLE 11: CLAIMS
With respect to claims, it is important to remember two things. First, one should create a time period
in which all claims must be submitted. Second, one should ideally limit liability to
any recovery one may be able to obtain from the owner. This should streamline
the claims process. The following provision accomplishes both of these goals.
“Any and all claims for additional compensation or Subcontract time which
Subcontractor has against Contractor shall be made in writing no later than
seventy two (72) hours from the first event giving rise to the claim. Any
and all claims submitted thereafter shall be deemed waived.
Subcontractor recognizes that any and all timely submitted
claims shall be submitted to the Owner and that Subcontractor’s
right to recover on any such claims is expressly contingent upon
Contractor receiving payment and/or a time extension from
Owner. Contractor shall have discharged its obligation to Subcontractor with respect to the claim when Contractor has paid
and/or given to Subcontractor its pro rata share of any recovery
Contractor may have received from Owner for such claim.”
A Subcontractor will want to add that: “Contractor shall
address any pending Subcontractor claim before requiring Subcontractor to proceed with work on any
new, subsequent claim.”
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ARTICLE 12: BONDS/INSURANCE
If the project is bonded, it is highly recommended that
primary Subcontractors also bond their portion of the
work. It is critical to specify certain conditions in the Subcontract as to the bonds. First, make sure that the payment and performance bond is written for at least the full
Subcontract price. Second, it is important that the bond
be unconditional, written on a form that is customary, and
be issued from a company licensed where the project
is located. Third, the Subcontractor needs to tender the
original bond within a short period of time from Contract
signing (usually 10 to 30 days). Finally, the burden of
bond increases (as the result of change orders) should be
addressed. This last part is vital so that the amount of the
bond always matches the value of the Subcontractor’s Contract.
Insurance is more complicated. It is strongly recommended that a copy
of the prime Contract is provided to a party’s insurance agent so that
he or she can assist in drafting Subcontract insurance requirements that
match the requirements of the prime Contract. That aside, there are
some general issues to be aware of.
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First, at a minimum, the Contractor and the Owner need to be listed as additional insureds on the policies of
Subcontractor. Second, verify that throughout the course of construction, the parties maintain their insurance.
This means that if one receives a certificate of insurance showing that coverage expires prior to completion of
construction, one must be proactive in demanding a new and updated certificate of insurance showing coverage for that additional period. The failure to both remember and
demand the updated information may leave
a party bare if a claim arises.
Finally, you will likely see that the insurer is
asked to waive any and all rights of subrogation. Subrogation is the ability to seek
redress from third parties when the insurance company has paid on a claim.
The reason a waiver of subrogation
is important is that it minimizes the
risk that after an insurance claim
is paid out, the insurance
company will sue a
third party, such as the
Owner, for recovery,
who in turn may sue
you. Said simply, it is
an easy backstop for
potential claims
that could circle
back against you.
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ARTICLE 13: INDEMNIFICATION
A contract provision regarding indemnification cannot be discussed without a brief review of Florida State Section 725.06 which limits the scope
of contractual indemnification provisions. At the risk of oversimplifying
Section 725.06, the statute attempts to prevent one party from agreeing
to take on the risk of loss caused by another without certain safeguards
such as, for example, a cap on the risk of loss and, under no circumstances,
losses resulting from the willful or intentional misconduct of the party being
indemnified. Recognize that there is no prohibition in requiring a Subcontractor to indemnify a Contractor for losses caused by the Subcontractor.
That in mind, the ideal indemnification provision for a Contractor
should have two sections. The first is one directed at losses suffered as the result of the Subcontractor’s own acts or omissions
(which are not controlled by Section 725.06).
“To the fullest extent permitted by law, Subcontractor shall defend,
indemnify and hold harmless Contractor and Owner and their directors, officers, shareholders, employees and agents against any
and all losses, liabilities, costs, claims, causes of actions, suits, damages and expenses (including reasonable attorneys fees and disbursements), arising out of or resulting from the act, omission or default, in
whole or in part, of Subcontractor, its subcontractors or their respective
employees or agents.”
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The second should address indemnification by the Subcontractor for those losses suffered by a Contractor as the result of a Contractor’s own acts or omissions (which are governed by Section 725.06).
“Moreover, to the fullest extent permitted by law, Subcontractor shall defend, indemnify and hold
harmless Contractor and Owner and their directors, officers, shareholders, employees and agents
against any and all losses, liabilities, costs, claims, causes of actions, suits, damages and expenses
(including reasonable attorneys fees and disbursements), arising out of or resulting from the act,
omission, or default, in whole or in part, of Contractor and/or Owner and their respective directors,
officers, shareholders, employees and agents. This indemnity shall be limited to $1,000,000 which
the parties agree bears a reasonable commercial relationship to the Contract and is deemed part of
the project specifications or bid documents. Nothing herein shall require indemnitor to indemnify
the indemnitee for damages to persons or property caused in whole or in part by any act, omission,
or default of a party other than the indemnitor, any of the indemnitor’s contractors, subcontractors,
sub-subcontractors, materialmen, or agents of any tier or their respective employees, or the indemnitee or its officers, directors, agents, or employees. Moreover, such indemnification shall not include
claims of, or damages resulting from, gross negligence, or willful, wanton or intentional misconduct
of the indemnitee or its officers, directors, agents or employees, or for statutory violation or punitive
damages except and to the extent the statutory violation or punitive damages are caused by or result from the acts or omissions of the indemnitor or any of the indemnitor’s contractors, subcontractors, sub-subcontractors, materialmen, or agents of any tier or their respective employees.”
Subcontractors will want to include language that limits both their liablity and their indemnification
requirements “to only those claims or costs resulting from or attributable directly and solely to Subcontractor’s own misconduct or negligent acts or omissions.”
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ARTICLE 14: ASSIGNMENT
Subcontractors will often retain the services of
other specialized trade professionals and suppliers in the performance of their duties. Maintaining some control over that assignment is
typically done in several ways.
First, make it clear that the Subcontractor’s
retention of subcontractors and suppliers does
not diminish the Subcontractor’s obligations to
the Contractor. This can be done with the following statement: “Nothing herein shall prevent Subcontractor from engaging subcontractors and suppliers to perform a portion of the Work hereunder. However,
Subcontractor shall be and remain as fully responsible for all
persons, directly or indirectly, employed by such subcontractors and suppliers as Subcontractor is for its own acts and
omissions and those of its agents, servants and employees.”
Second, require the Subcontractor to assign any and all rights it may have in
its subcontracts and purchase orders. Let’s consider an example where such a provision would be beneficial. You hire a window installer who special orders the windows from a window manufacturer. For various reasons, you are forced to terminate the window subcontract. You want to make sure that the window order continues and that the windows are delivered to the project. By requiring the Subcontractor
to assign all subcontracts and purchase orders to you, you can ensure prompt delivery of the windows.
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ARTICLE 15: COMPLIANCE WITH LAWS

AND CONTRACT DOCUMENTS

Generally all applicable laws are read into all contracts without the need to specifically reference them. However, prudence dictates that the parties make it clear that they
are each obligated to comply with all laws and failure
to do so will require correction at their own cost. This
would apply to the mundane, such as obstructing traffic
during loading and unloading of materials, as well as
to the potentially life threatening, such as construction
not in compliance with applicable building codes.
A sample provision could read: “Each party
shall, at its own expense, obtain all necessary licenses and permits pertaining
to the Work and comply with all federal,
state and local statutes, ordinances, laws,
rules, regulations and orders as may be
applicable to it and to the Work and the performance thereof, including, but not limited to, those
relating to occupation, permitting, building codes, taxes, environment, hazardous materials, safety, wages,
discrimination and equal employment opportunity. Each party shall promptly correct any violations of such
statutes, ordinances, rules, regulations and orders committed by it, its agents, servants and employees.”
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ARTICLE 16: SAFETY AND CLEANUP
Construction is a dangerous profession and safety plans and precautions
can save lives. However, the actual or perceived delegation of this safety
obligation done incorrectly can create liability. Therefore, it is
important to clarify who is obligated to manage and monitor
safety issues. While such a delegation may not eliminate liability for an accident, it may limit it by allowing one party
to pass that liability onto another.
Such a provision may read: “Subcontractor agrees that the
prevention of accidents to workers engaged upon or in
the vicinity of the Work is its responsibility, even if Contractor establishes a safety program for the entire Project.
Subcontractor has the sole responsibility for maintaining the
safety and loss prevention programs covering all Work performed by Subcontractor and its Subcontractors and suppliers of any and all tiers. Subcontractor shall establish and
implement safety measures, policies and standards conforming to those required or recommended by governmental or quasi-governmental authorities having jurisdiction and by Contractor and Owner, including, but
not limited to, any requirements imposed by the
Contract Documents. Subcontractor shall comply
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with the reasonable recommendations of insurance companies having an interest in the Project. Contractor’s failure to stop Subcontractor’s unsafe practices shall not relieve Subcontractor of its responsibility therefore. Subcontractor, as reasonably necessary, shall provide flagmen, erect proper barricades,
employ fall protection, and other safeguards, and post danger signs and other warnings as warranted
by hazardous or potentially hazardous conditions.”
This said, Subcontractors will require Contractors “to provide customary protective services for the
Work” and “to hold its workers harmless from the presence of hazardous waste or materials at the jobsite not created, generated, delivered or stored by Subcontractor.”
With respect to cleanup, the Subcontract must clearly delineate the
scope. Most times, the Contractor will assume the task of renting a dumpster and merely require that all Subcontractors deposit their trash therein on a daily
basis. Such a provision would read: “Contractor
shall provide a trash dumpster within reasonable
proximity to the Project. Subcontractor shall,
on at least a daily basis, broom-clean the
area within which it worked and deposit said trash and debris into the
provided dumpster, or if there is
no such dumpster or it is full, haul
away all such trash and debris
at Subcontractor’s sole expense.
No hazardous substances shall
be disposed of in the dumpster
but shall be properly disposed of by
Subcontractor at Subcontractor’s sole
expense.”
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ARTICLE 17: QUALITY OF WORK
Many times, the Contract Documents do not specify brands or makes and
models of all of the materials to be used on the project. However, it is reasonable to assume that the Owner expects that all installed materials be
new and of high quality, unless stated otherwise. An example of such a requirement, could read: “Subcontractor shall at all times provide first quality,
new materials (unless otherwise specified in the Contract Documents) and
workmanship conforming to this Subcontract and the Contract Documents
requirements and be in accordance with the best standards of the construction industry where the Project is located. The Subcontractor shall,
if required, furnish satisfactory evidence as to kind and quality of all
materials and equipment.”
Another component of quality of work is to confirm that the Subcontractor shall verify the integrity and soundness of any work
performed and materials installed before Subcontractor begins its
work. As an example, the application of stucco on an improper
base will likely lead to cracks or delamination. Therefore,
one would demand that the stucco contractor verify that
the area to which the stucco will be applied is sound prior
to allowing him to apply the stucco. This affirmative obligation could be created as follows: “Subcontractor shall use
all necessary means to discover and to notify Contractor in
writing of any defect in any part of the Project upon which the
satisfactory performance of the Work may depend, and to allow a reasonable amount of time for remedying such defects.
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If Subcontractor should proceed with the Work, Subcontractor shall be considered to have accepted and be
responsible for such condition and consequences therefrom unless Subcontractor shall have been directed
by Contractor in writing to proceed over Subcontractor’s written objection to Contractor.”
Expect Subcontractors to “disclaim responsibility for conditions which are hidden or otherwise not reasonably discoverable.”
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ARTICLE 18: WARRANTIES

A Project is not over when the Owner takes possession as warranty obligations continue for years to come. It is for this reason that certain obligations be addressed
within the Subcontract.
It is customary that any warranty obligation of the Subcontractor is not contingent
on the final resolution of any payment disputes. This is a common situation. The
Subcontractor refuses to perform warranty work until its final bill is paid, an
amount the Contractor disputes. To minimize the likelihood of such a scenario, the following provision should suffice: “This Subcontract shall not be
considered completely performed until all punch list and warranty and guarantee obligations hereunder are fully satisfied. Subcontractor’s punch list
and warranty obligation hereunder shall apply irrespective of any payment
disputes between Subcontractor and Contractor and/or any unpaid balance
claimed by Subcontractor.”
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Second, depending on the jurisdiction and the type of project, warranty obligations may continue for
three years from final completion, or longer. As a Contractor, it is imperative that the Subcontractor
be obligated to back its work and materials for at least the same duration as the Contractor’s warranty
to the Owner. Therefore, instead of using the standard one year, the Subcontractor’s warranty should
be measured by the longer of several triggers via a provision that could read: “Subcontractor shall
warrant and guarantee to Contractor
and Owner and any and all successive
owners all work performed and materials and equipment furnished under this
Subcontract against defects in materials
and workmanship for the longer of (i)
one (1) year from the date of substantial completion of the Project, or (ii)
for a longer period if so specified in
the Contract Documents or (iii) for any
applicable period as required by law.”
Any other applicable triggers may be used as appropriate.
On the other hand, a Subcontractor
may wish to limit the scope of its
warranty by adding: “Subcontractor does not warrant that project
will function as intended or envisioned or that the design professional has done its job correctly. Any
warranty shall be void if the total Subcontract price is not paid in full or if the Work or materials supplied by Subcontractor are abused, not maintained or modified in any way.”
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ARTICLE 19: SUBMITTALS AND SHOP DRAWINGS
The devil is in the details. This is particularly true in construction. While the
plans and specifications present a great deal of information about the Project
as a whole, submittals and shop drawings give tradesmen necessary information on how specific component parts fit together as well as the intent of
the design professional. There are at least three factors that one must keep
in mind when dealing with the shop drawing submittal process in
a Subcontract. First, submittals must be prepared and transmitted
timely so as not to delay the performance of other trades and delay
or impede the progress of work.
Second, it is prudent to review all submittals so that
incomplete or erroneous ones are not passed along
to the design professional only to be rejected. One
reason this review is particularly important is that
during a dispute, one metric used by construction
lawyers and experts to measure the performance
of a Contractor is the number of rejected submittals. Therefore, checking the completeness of submittals should reduce the number of rejected submittals. A provision such as the following should
suffice: “Any submission that in Contractor’s opinion is incomplete, contains errors or has not been
fully and properly checked, may be returned unreviewed by Contractor for revision and resubmission.”
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Finally, the Subcontractor must understand that the approval of any
submittal does not constitute a “double check” of its work by the design professional. Said another way, if the Subcontractor makes an
error, the fact that the error conforms with the submittal (versus the
plans) does not relieve the Subcontractor of liability. A provision such
as the following makes this clear: “In reviewing shop drawings, Architect/Engineer need not verify dimensions and field conditions.
Architect/Engineer will review shop drawings and samples only for
conformance with the design concept of the Work and for general detailing. Architect’s and Contractor’s review shall not be
construed as a complete check nor shall it relieve Subcontractor
from its responsibility for any deficiency that may exist or from
any departures or deviations from the requirements of this Subcontract and the Contract Documents. Approval of submittals
by Contractor or Architect shall not relieve Subcontractor of its
obligation to perform the Work in strict accordance with this
Subcontract and the Contract Documents or of its responsibility
for the proper matching of the Work to contiguous work.”
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ARTICLE 20: LIENS
One can not require a lienor to waive future lien rights. However, it is permissible to require a Subcontractor to keep the property free and clear of liens
of its sub-subcontractors and suppliers. This is usually accomplished with the
following provision: “To the extent not expressly prohibited by law, subcontractor shall not permit any lien or other encumbrance to be filed or to remain
of record as a claim against the building or the Project site for any Work performed or materials furnished by, to or on behalf of subcontractor, or any of
its Subcontractors or suppliers. Subcontractor shall defend, indemnify, save
and hold harmless Contractor, Contractor’s sureties and Owner from any
lien or claim of lien filed or maintained by any laborer, materialman, Subcontractor, or other person or entity directly or indirectly acting
for, through, or under Subcontractor. Without limiting the
foregoing, Subcontractor shall cause any such lien
or claim of lien to be satisfied, removed, or discharged by bond, payment, or otherwise within
ten (l0) days from the date of receipt by Subcontractor of written notice from Contractor. The
failure of Subcontractor after ten (l0) days written
demand by Contractor to satisfy, discharge and/
or bond a lien shall constitute a material breach of
this Subcontract.”
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It is important to note that many prime Contracts contain similar provisions and therefore such requirements are passed down the line to all Subcontractors. Subcontractors are cautioned to be alert
to such flow down provisions and any responsibility to discharge liens, seeking to tie such requirements to timely payments by the Contractor and Owner.
Subcontractors should consider the
addition of language requesting
that payment be made to allow
them to pay their own subs and
materialmen such as the following: “A condition precedent to Subcontractor’s
requirement to indemnify
and hold harmless Contractor and Owner as to
any such claims or liens
shall be payment by Contractor to Subcontractor relative to
such claims and liens.”
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ARTICLE 21: TERMINATION FOR CAUSE
A termination for cause provision allows the Contractor to default the Subcontractor for a material breach of the Subcontract. This article must be carefully
drafted.
First, the provision should articulate the classes of events that
will trigger the default. These could include:
1.

the failure to supply the labor, materials,
equipment, supervision and other things
required of it in sufficient quantities and of
required quality to perform the Work with the
skill, conformity, promptness and diligence
required hereunder;

2.

causing interference, stoppage, or delay to the
Project or an activity necessary to complete the Project;

3.

the failure to properly and promptly make payment for all
labor, materials and services provided in the performance of
the Work;

4.

the failure to promptly and timely prosecute the Work; or

5.

the failure in the Contractor’s opinion in the performance or
observance of any of the covenants, conditions, or other terms
of this Subcontract.
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With the reasons for default identified, notice and articulation of the remedies are next. Notice, as well
as an opportunity to cure, are important as it gives the Subcontractor the ability to remedy the default
prior to termination. It could read: “In the event of default, Contractor shall, in addition to any other
rights or remedies otherwise provided by this Subcontract and the other Contract Documents or by law,
after giving Subcontractor written notice of default and forty-eight (48) hours within which to cure said
default, have the right to exercise anyone or more of the following remedies:
1.

require that Subcontractor utilize, at its own expense, overtime labor and additional shifts
as necessary to overcome the consequences of any delay attributable to Subcontractor’s
default; e labor and additional shifts as necessary to overcome the consequences of any
delay attributable to Subcontractor’s default;

2.

attempt to remedy the default by whatever means Contractor may deem necessary or
appropriate, including, but not limited to, correcting, furnishing, performing, or otherwise
completing the Work, or any part thereof, by itself or through others and deducting the cost
thereof (plus an allowance for administrative burden equal to fifteen percent (15%) of such
costs) from any monies due or to become due to Subcontractor hereunder;

3.

after giving Subcontractor an additional forty-eight (48) hours written notice (at any time
following the expiration of the initial forty-eight (48) hours notice and curative period),
terminate this Subcontract, without thereby waiving or releasing any rights or remedies
against Subcontractor or its sureties, and by itself or through others take possession of the
Work, and all materials and equipment of Subcontractor relating to the Work, all of which
the Subcontractor hereby transfers, assigns and sets over to Contractor for and until the
completion of the Work and securing Contractor the payment of its costs (plus an allowance
for administrative burden equal to fifteen (15%) of such costs) and other damages under
the Subcontract; it being intended that Contractor shall be the assignee of and have a
security interest in the property described above to the extent located on the Project site; or
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recover from Subcontractor all losses, damages, penalties and
fines, whether actual or liquidated, direct or consequential
(including without limitation any increase in Contractor’s cost
of insurance resulting from Subcontractor’s failure to maintain
insurance coverage required hereunder), and all reasonable
attorneys fees suffered or incurred by Contractor by reason of or
as a result of Subcontractor’s default.”

Improperly terminating a Contract has serious ramifications. One way to limit
the exposure for such liability is to include a provision such as: “Should any
termination for default be determined to be invalid, improper or wrongful,
such termination shall be deemed to have been a termination for convenience.”
This said, a Subcontractor will want to insert language giving him the right
to terminate in the event the Contractor defaults on its obligations under the
Subcontract, such as: “Notwithstanding anything to the contrary within this
Agreement or the Contract Documents, Subcontractor shall receive written
notice specifying in detail Subcontractor’s unsatisfactory performance, breach
or default and providing a reasonable opportunity for the Subcontractor to
cure such issue. Subcontractor must fail to commence and diligently pursue a
cure before Subcontractor shall be considered in breach or default, be terminated for cause, and before Contractor may take over the Work or withhold
payments otherwise due Subcontractor.”
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ARTICLE 22: TERMINATION FOR CONVENIENCE

Termination for convenience is exactly what the name
suggests; if for any reason, or no reason, the Contractor wishes to end the relationship, it can do so without penalty. Effectively, this makes the Subcontract
nothing more than a day-to-day agreement. Such a
provision could read: “In its sole discretion and without
notice to any guarantors or sureties, Contractor may, at
any time prior to final payment, terminate this Subcontract for its convenience for any reason whatsoever, or
for no reason, upon the giving of written notice to Subcontractor. In no event shall Subcontractor be entitled to consequential damages or loss of profits on portions of the Work not
yet performed. If terminated for convenience, Subcontractor
shall be entitled to be paid all costs of all Work provided hereunder including reasonable and necessary costs of termination
together with the Profit Percentage attributable to the costs so
determined. Payment shall be made in accordance with and
subject to the payment terms of this agreement.”
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As with other articles, a provision similar to this will likely be in the prime Contract. However, it may
(and should) contain limitations on when the termination for convenience may be triggered, such as if
a building permit is not issued or financing does not come through.
Savvy Subcontractors will want some protection in this regard and may add: “For a termination without cause or for convenience, Subcontractor shall notwithstanding anything to the contrary, be entitled
to receive payment for all work performed, materials ordered and on-site demobilization as well as an
agreed overhead and profit to date of termination.”
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ARTICLE 23: MISCELLANEOUS
This section, as the title suggests, contains a series of provisions found in all contracts. Most of the subjects covered in this Article, which could go on for pages,
are not unique to construction agreements as they typically appear in all manner
of contracts and include:
1.

Governing law, which is typically the state where the construction takes
place, but is not required to be;

2.

Venue and jurisdiction for any dispute, which is typically the locale where the
construction takes place;

3.

Merger of all prior agreements into this Subcontract, be
they written or oral;

4.

Waiver of trial by jury, as most Contractors usually prefer
the reduced expense of a nonjury trial;

5.

Prevailing party’s right to recover legal fees and costs;

6.

Severability of any unenforceable terms and the survival of the remaining terms;

7.

Hierarchy of provisions upon conflict, such that the provision which places the greater duty shall govern;

8.

No third party beneficiaries unless stated otherwise;

9.

Non-wiaver of any provision or requirement of the Subcontract unless the waiver was in writing and
signed; and

10.

The waiver of prior requirements does not constitute the waiver of future requirements.
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There are at least two provisions, however, that are unique to construction Subcontracts. The first relates to temporary facilities and the second to the obligation to
continue working through disputes.
As to temporary facilities, unless such facilities will be provided, the Subcontractor
should be advised that all such facilities must be provided at its expense. A sample
provision could read: “Contractor shall have no obligation to furnish or make available
to the Subcontractor any temporary facilities and services, it being specifically understood, without in any way limiting the generality of the foregoing, that the Subcontractor is responsible for its own utilities, hoisting, parking, lighting, security, storage,
mobilization, demobilization and clean up.”
It is also important that work does not stop when a dispute arises. This is usually
addressed by the Contractor as follows: “In the event of any dispute as to whether
any item or portion of the Work is within the scope of the Work to be performed by
Subcontractor or any dispute as to whether Subcontractor is entitled to an extra payment or additional time, Subcontractor shall continue to proceed diligently with the
performance of the Work, this Subcontract, and any disputed Work, pending any resolution. The existence of a dispute shall not be grounds for any failure to perform by
Subcontractor nor limit the right of Contractor to proceed to remedy any default by
Subcontractor.”
Subcontractors, understandably, want to limit this open ended requirement, and as
in so many provisions, the best way to do so is to add a reasonable timeframe. In
this case, Subcontractor may insert that it shall continue work for a certain number of
days even if a dispute arises as long as “Contractor is diligently and reasonably pursuing a resolution.”
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CONCLUSION
The excitement of being awarded a Contract sometimes results in little thought being given to the contents of
that so called standard form of agreement you’re asked to sign. Not reviewing those critical terms however,
and tweaking them to suit your particular circumstances, could make the difference between a profit or a loss
on a job, especially if things don’t go according to plan. Understanding when to use a provision as either a
sword or a shield can provide you that edge.
Direct your inquiries to Alex Barthet at alex@barthet.com.
Do not, however, forward private or confidential information about any matter.
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